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1990s has witnessed increasing prevalence of nonmarital cohabitation, which 
cannot be ignored by law anymore, for lots of problems generated from it cannot be 
resolved satisfactorily and impartially. The existing legislation and practice on the 
legal recognition of nonmarital cohabitation in U.S. and European countries provides 
us with good examples. Due to the society’s fast development and the diversification 
of gender relationship, marriage is no longer lawful manner gender relationship 
arrangements. Consequently, The family law tries to regulate the burgeoning 
nonmarital cohabitation.The legal systems of the various levels based on advanced 
ideas should be set up to regulate the diversified family relationships. The legal 
systemization of nonmarital cohabitation is becoming one of the hottest and the most 
difficult issues under our family law in the present and future. 
Besides preface and conclusion, this dissertation consists of five chapters as 
follows:  
    Chapter I probes into the phenomenon of nonmarital cohabitation. Subchapter I 
focuses on the definition of nonmarital cohabitation. After exploring the definition of 
“nonmarital ” and “cohabitation”, the author defines “nonmarital cohabitation” in this  
dissertation as follows: no existing partnership between a man and a woman, no legal 
obstacles, living together and sustainably, volunteer partnership of living. 
Subsequently, the author demonstrates the differences of the legal concepts between 
de facto marriage, illegal habitation and marriage engagement and distinguishes 
nonmarital cohabitation from trial marriage, “cohabitation between the elderly”, same 
sex partnership. Subchapter II introduces a research in 5 colleges of Fujian Province 
which aims to probe into the unavoidable phenomenon of nonmarital cohabitation 
from the aspects of its recognition, motion, current situation and its consequences. 
Based on the current situation, the author points out that the nonmarital cohabitation, 
which is just the prelude of marriage, though, has not ruin the foundation of marriage, 
and that the prevalence of nonmarital cohabitation is a general trend. Meanwhile, the 
author analyzes the social problems caused by nonmarital cohabitation, which lead to 
potential social instability. Subchapter III analyses the regulations under current 
family law, pointing out the dual legal system of de facto marriage and marital 
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marriage, the rest is denied. Following the development of legal policies towards 
nonmarital cohabitation, which start from absolute recognition to de facto marriage to 
limited recognition, then denial to nonmarital cohabitation and now impartially 
dealing with nonmaarital cohabitation. The difficulties of application to nonmarital 
cohabitation are as follows: the extension of the “cohabitation” in need of clarifying; 
lack of identification of criteria; vague personal and property relationships; the 
blankness of rights of nonmarital children; and the over-simple termination. 
Subchapter IV probes into the suits brought to Putian and Saming Intermediate 
People’s Courts. The court defines the cases on nonmarital cohabitation as that on 
“termination of illegal cohabitation”. Owing to the judicial interpretations, amounting 
number of actions was brought, most of which by women. The cases were mainly 
occurred in the countryside and legal issues focus on the existence, the personal and 
property relationship, the issues arising from children, the liquidation of debt and the 
damages. In total, due to the lagging and limited judicial interpretation and the 
leakiness of relevant provisions, judicial remedy is almost absent. 
    Chapter II dwells on the laws in several foreign countries. Nonmarital 
cohabitation gains increasing prevalence and widely acceptance, so since the sixties 
and seventies in 20th century, U.S. and European countries has carried out legal 
reform to set up legal system on nonmarital cohabitation, which is an important 
reference to China. Subchapter I introduces the social of nonmarital cohabitation. 
Nonmarital cohabitation dramatically increased and becomes a family model parallel 
to marriage and childbearing. The traditional gender concepts were challenged, 
because sexual revolution generated ideas about sexual liberation, sexual freedom and 
sexual rights and brought tolerance and acceptance toward nonmarital cohabitation 
which held that the nonmarital cohabitation is an individual right and freedom. As the 
society develops, women’s social status is rising, marriage is not the only way for 
women to get their economic security, and meanwhile, nonmarital cohabitation has 
become the pursuit of autonomy and freedom as a way of life. Trends show a wide 
range of gender relations with the modernization process of society. The core of 
marriage in early Christian was the sanctity of marriage and non-divorced, which 
strictly controlled the gender relations, and constrainted people's spirits. Due to 
significant development of the economy and relations of production, Christianity has 
become secularized, marriage losts its sanctity, and consequently, nonmarital 















and the United States concerning the regulating position towards the non-marital 
cohabitation. At first non-marital cohabitation is considered immoral and contrary to 
public policy and conducive to the stability of the marital relationship. With 
increasing number of the nonmarital cohabitation and changes in attitudes towards 
gender relations, U.S. and European countries started to recognize it positively and 
tried to intervene into nonmarital cohabitation in proper time and ways. Different 
timings of intervention showed a certain cross-cutting, such as from the aspect of the 
protection of children, from the aspect of the stability of de facto marriage, from the 
aspect of initial support under Equity, from the providence of social welfare, from the 
attempts to intervene property relations with case law, from regulating the termination 
of nonmarital cohabitation, from the admitting to the effect of agreement concerning 
nonmarital cohabitation, and also from the protection to same sex cohabitation. 
Subchapter III is on the mode of systemization nonmarital cohabitation. Countries 
based on different conditions and multiple factors chose different legislative mode to 
regulate nonmarital cohabitation. The main kinds of modes are as follows: separation 
or combination of heterosexual cohabitation and same-sex cohabitation, fragmented 
legislation or uniform legislation, equal or differential treatment compared with 
marriage, contract mode or identity model, Registration partner or de facto partner. 
Subchapter IV summarizes the systemization of nonmarital cohabitation. U.S. and 
European countries consider two sides of the relationship in nonmarital cohabitation 
are independent of each other, therefore, they deny that the cohabiter has the direct 
personal and identity relationships concerning to property relationship, however, 
considering the fact of living together, the cohabiter has some rights and bears the 
obligation and responsibilities. The prime principle of regulation in foreign countries 
is autonomy. The property systems are “respective property system” and “delayed 
joint ownership system” in order to keep the economic independence and give support 
to the weakness in case of termination. The cohabiters should share the daily expense, 
though do not have support obligation. Also the cohabiters do not have spouse 
inheritance rights, but have the right of inherit through a will or inheritance contract. 
As for the debt occurring during cohabitation, personal debt should be paid by debtor 
and the joint debt should be beared by the the cohabiters jointly and severally. 
Meanwhile, the exit mechanism is rather loose, reflecting freedom of nonmarital 
cohabitation. As for the consequence of the termination of nonmarital cohabitation, 













ON THE LEGAL SYSTEMIZATION OF NONMARITAL COHABITATION IN CHINA 
 X
however, focus on the parent-child relationship in order to protect the children’s 
rights. 
    Chapter III makes a detailed analysis on the basis of systemazition of nonmarital 
cohabition. The Subchapter I is on the evolution of gender relations in general. Firstly, 
the author follows the history of human gender relations in common, point out the 
trend of trend of diversification of gender intergration. In order to coordinate and 
marriage and nonmarital cohabitation, multi-regulation in the development of gender 
relations is a proper way. Subchapter II researches evolution and transmission of 
gender ethics. Owing to the revolution of society and values, the autonomy of family 
and individualism are reinforced. Gender ethics gave tolerance towards sexual liberty 
and sexual rights. Nonmarital cohabitation is based on the mutual respect and equality, 
breaks through the restricts upon women in traditional marriage and gives women a 
choice of living style to gender integration. The family law ,which is full of human 
care, should be oriented from the liberty, the development and the interest of human 
being. Nonmarital cohabitation is a choice of life style based on his own values and 
freedom and is harmless to order of society. Therefore, the law should give it positive 
responses. Subchapter III is on the family autonomy and the intervention of family 
law. The author points out that the nature of family are of independence on marriage. 
Nonmarital cohabitation has the basic function of family and is one of the family 
modes. Furthermore, nonmarital cohabitation is a choice of his/her own and a kind of 
autonomy for the family autonomy takes its roots in individual autonomy. Giving to 
the social meaning and the protection to the weakness, family law should extend to 
nonmarital cohabitation and strike a balance between the public interest and private 
insteret, that is, not only give the minimum protection to the cohabite, but also gives 
autonomy to them. 
Chapter IV breaks the obstacles of the legal systemization of nonmarital 
cohabitation. Subchapter I introduces the controversial views of the legal 
systemization of nonmarital cohabitation. The opposite viewpoints show that 
nonmarital cohabitation is a life style which should be chosen freely by the parties, 
therefore, the parties should take the risks by themselves and the law would intervene 
moral freedom if it adjusts nonmarital cohabitation. This article considers that the law 
should pay attention to the great influence on society order and development resulting 
from nonmarital cohabitation. The function of moral has been weakened for its 















by itself. Determining people's behavior by the way of moral not the law will weaken 
the authority of law and the right of self-development. It should be acknowledged that 
the law couldn't include all the life styles in advance; therefore, the law has the 
weakness of lagging. The way of moral and law should be complementary and mutual 
on the adjustment of nonmarital cohabitation under the target of a dynamic balance 
system. Subchapter II disproves the theory of marriage-breaking. It considers that 
marriage registration is the essential condition of nonmarital cohabitation, the law 
wouldn't neither recognize nor protect that kind of nonmarital cohabitation without 
registration no matter under the name of husband and wife or not. Marriage patterns 
are formed with a long history. The different revisions of marriage law after liberation 
have to make moderate compromises on the non-registration, although they all 
regulate that marriage registration is the only legal aspect of legal marriage. 
Normative documents such as judicial interpretations have to recognize the effective 
of factual marriage in accordance with the social realty. Nonmarital cohabitation will 
not break the existing marriage law system, but to improve the complicated marriage 
system, especially the marriage registration. It is hardly convinced that the law should 
not recognize nonmarital cohabitation in order to safeguard the solemnity of marriage 
registration. Nonmarital cohabitation and marriage registration are good for each other. 
Recognizing nonmarital cohabitation neither waver the mainstream of marriage nor 
breakdown the function of family law, although it no longer considers marriage as the 
only value system. The crisis of marriage system couldn't be due to recognization of 
nonmarital cohabitation but its own defects. Recognization of nonmarital cohabitation 
doesn't reject marriage, people can choose their own sexes combination. Marriage is 
still the essential system for human being's prosperity, should give priority to protect. 
Treating marriage and nonmarital cohabitation differently strengthen the foundation of 
marriage. Subchapter III disproves the theory of disadvantage of nonmarital 
cohabitation. We should pay attention to the problems accompany with nonmarital 
cohabitation, such as the protection of women's rights, the upbringing of children, sex 
regulation, etc. But we couldn't recognize nonmarital cohabitation for those problems, 
or it will make nonmarital cohabitation as a way to evade the law. The existence of 
nonmarital cohabitation gives more necessary and urgent to regulate nonmarital 
cohabitation. The regulation of nonmarital cohabitation could solve the problems 
accompanied to balance freedom and order, to protect the realization of the right to 
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resulting from nonmarital cohabitation. The problems relating to nonmarital 
cohabitation include the lower risk on population growth, the unprevalence of 
non-marital fertility, the imbalance between men and women, the increase population 
urbanization, providing for the aged resulting from the increase of the aging 
population. This article considers that recognization and protection of nonmarital 
cohabitation was relation to the rebound in the birth rate, on the contrary, the 
regulation of nonmarital cohabitation could control non-marital fertility to control the 
population growth. Marriage and nonmarital cohabitation is just a different way of life. 
It should give the nonmarital parties the right to birth if it's reasonable to give 
reproductive right with a standard of cohabitation. Construction of the legal system of 
nonmarital cohabitation is good for alleviation the pressure of resource allocation 
brought about by the imbalance between men and women. 
Chapter V dwells on the mode of systemization of nonmarital cohabitation. 
Subchapter I discusses the value orientation of the construction of the legal system of 
nonmarital cohabitation, consisting of the protection of free choice of nonmarital 
cohabitation, the respect of independence, freedom and free choice, recognization the 
effective of the agreement of cohabitation reasonably, giving priority to protect 
marriage, treating marriage and nonmarital cohabitation differently, the principle of 
best interests for child to ensure the healthy growth of minor children. Subchapter II is 
on the lackness of regulation on nonmarital cohabitation in judicial interpretation and 
normative documents, which is harmful to multi-model family system and brings 
negatives effects to the revolution and development of our family law. The single law 
should be set up in order to regulate the nonmarital cohabitation, which as a 
newly-born family mode is quite different from marriage. The single law should base 
on the arbitrary norm, that is, the provisions of law are bound when the agreement is 
absent or avoid. The author also holds the point of view that the regulation should 
choose the mode of identity, which not only contains the basic rights and obligations, 
but also provides the cohabiters with protection, restricts and autonomy in addition. 
Therefore, a mode of cohabitation identity, of which the effect is inferior to marriage, 
should be set up in order to lessen its harm or weakening to traditional marriage. This 
mode based on both of the registration and de facto cohabitation, provides remedies to 
the latter one when it is terminated. Subchapter III analyzes the relationship between 
the two cohabiters. The relationship between the two cohabiters is fairly special, so it 
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